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DISCUSSION 

THE STUDY OP MORAL JUDGMENTS BY THE 
CASE METHOD 

PROFESSOR GEORGE CLARK COX, of Dartmouth, has re- 
cently outlined the grounds for a conviction that the method 
of case study long employed by teachers of law may with profit be 
adopted for the study and teaching of ethics. 1 To aid in the adapta- 
tion of this method he suggests the preparation of a collection of the 
original sources of the moral judgments of society, after the fashion 
of the case-books of judicial opinions prepared for students of law. 
His discussion seems to indicate that in such collection he would in- 
clude only those social judgments which are to be discerned from 
social action. "With the difficulties involved in determining what 
social judgments are moral in their nature, he does not deal. He 
evidently feels that discrimination is necessary, for he says: "The 
case method seeks to know what the law is; and nothing is presup- 
posed unless it be that the cases considered are known in common 
speech to come under the general heading, moral. ' ' 

Manifestly such sources of social judgments as legislation and 
judicial opinion will not only fail to cover the entire field of ethics, 
but will embrace much that is commonly regarded as outside the pale 
of that study. No satisfactory criterion can be discovered in the 
sources themselves, as those jurists know who have struggled vainly 
to distinguish what is malum in se from what is merely malum 
prohibitum. Yet for the scientific moralist the distinction seems 
important. Rebaters go to dinner parties where no pickpocket would 
be invited. Society passes an essentially different judgment when it 
hangs a man for murder than when it fines a boy for riding a bicycle 
on the sidewalk or forbids recovery on a note unless the action is 
brought within five years from the day the note fell due. Clearly 
the fields of law and of morals are not coterminous. 

As it is not safe to infer moral condemnation from legal prohibi- 
tion or regulation, so it is equally dangerous to assume that the group 
approves of what it does not punish. In some jurisdictions adultery 
is not a crime. Parsimony and a prejudice against inquisitiveness 
are but two of the many non-moral considerations which militate 
against legal prohibition of many acts clearly regarded by the 
dominant element in the group as morally reprehensible. 

These suggestions, however, do not touch the main thesis that the 
examination and comparison of actual recorded cases of social moral 

1 ' ' The Case Method in the Study and Teaching of Ethics, ' ' this Journal, 
Vol. X., page 337. 
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judgments is valuable for the study and teaching of ethics. The 
difficulties which arise by reason of the content of the subject-matter 
can be guarded against. The task might prove a valuable philosophic 
exercise. And the success of the method of study and instruction 
would not be seriously impaired if something non-moral crept in for 
observation and treatment. There is no indication that Professor 
Cox is endeavoring to alter any existing conventional limits to the 
field of ethics. He is concerned rather with the substitution of an 
empirical method for a metaphysical one, in the hope that from the 
fundamental likenesses in the ethical judgments of various peoples he 
may discover certain binding rules of conduct. To those for whom 
such a hope is illusory, he suggests that "if it should appear; after 
wide experimentation by many observers, that there is no universal 
basis for ethical teaching, the result, for all except the morally 
feeble-minded, would still be valuable." His proposal can be dis- 
cussed without caring, for the moment, whether objective moral 
principles will emerge or not. 

I. The Case Method of Teaching Law 

"What has been the value of the case method as applied to the 
study of law? It used to be a fond saying at the Harvard Law 
School that the case method does not teach us the law, but that it 
gives us the legal mind. May it not also give us the ethical mind, 
even though it leave us somewhat hazy about any formulation of 
ethical principles? Professor Cox insists that every teaching of 
ethics should be adapted to make men ethical. If by this he means, 
to give them the ethical mind, to make them skilled in passing ethical 
judgments, in differentiating between different ethical situations, 
he is not likely to meet with contradiction. With such a capacity at 
one 's command in each concrete situation, it matters little for prac- 
tical purposes whether one can formulate general laws or is versed 
in the formulations of others. It has been judicially declared: 
"General propositions do not decide concrete cases. The decision 
will depend on a judgment or intuition more subtle than any articu- 
late major premise. ' ' 2 

That this system of case study furnishes valuable training in this 
subtlety of judgment or of intuition is generally conceded by those 
most familiar with it. At every stage the student is called upon to 
observe differences and distinctions, and, what is more difficult and 
more important, to evaluate them. Knowing nothing of any general 
rules applicable to the subject-matter under consideration, he reads 
a number of selected cases involving some definite class of individual 

2 Mr. Justice Holmes, in Lockner v. New York, 198 U. S. 45. For lawyers, 
it is important that this was in a dissenting opinion. 
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or social interests, sueh as contracts for personal service or injuries 
in dangerous employments, — cases which may profitably be com- 
pared with each other. In the class room, the student to whom a 
case is assigned states what he deems the material facts, the issue, 
the decree, and the reasons given therefor. The general discussion 
may be postponed until other cases have been stated. The instructor 
then puts supposititious cases. Pact after fact will be altered to make 
opposing cases more nearly correspond, to make cases which seem 
parallel diverge from each other. And at every point the student is 
required to weigh for the purpose of decision the importance of 
difference and resemblance. Each case is discussed from the stand- 
points of the soundness of the reasoning and the wisdom of the 
result. The various cases are compared to determine whether they 
can stand together. Conflicts of decision are recognized and the 
exact point of difference is ascertained. 

Respect for judicial authority does not prevent the class-room re- 
call of judicial decisions. The student must give his own judgment. 
Distinctions which the court disregarded are exalted. Resemblances 
and analogies discovered by the court are ruthlessly condemned as 
fallacious. The rapier of reason does not fear to pierce the ermine. 

After the separate cases have been thus analyzed and conflict of 
decision has been marked out, there begins the work of weaving to- 
gether the various strands. Having decided what is the correct 
decree for each given state of facts, the student attempts to formu- 
late a principle which shall embrace them all. If it is not important 
that one case concerned an individual, another a partnership, and a 
third a corporation, the rule may be stated more broadly than was 
necessary to express the holding of any one decision. For some 
purposes it is important whether a promise was verbal or in writing ; 
for other purposes, not. Hence a general statement may be made to 
mark out the line of difference. Conflicting rules are evolved from 
conflicting decisions. And when the rules are thus formulated, the 
process of putting the specific cases from which they were derived is 
repeated and the accuracy of the formulation is tested by the way the 
cases fall within it or without. 

"When the formulations are tested by the stuff from which they 
were made and are duly arranged in order, new cases still remain to 
be put. Deduction now succeeds to induction. The existence of the 
rule is assumed and attention is devoted to its application to situa- 
tions not identical with any from which the rule was evolved, situa- 
tions which have not yet arisen in the courts for adjudication. With 
the wider outlook, the student may now judge the rule by the way it 
would work if applied more generally. He is thus placed in a posi- 
tion to pass beyond the questions whether the decisions are consistent 
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with each other and whether the formulations of general rules are 
accurate, and to suggest where judicial opinion should be corrected 
by legislation. For this high function he has a comprehensiveness of 
view and a capacity of judgment which could never be acquired by 
committing to memory the statements of legal principles set forth 
in a text. 

Such is the method of instruction out of which evolves the legal 
mind, the capacity to distinguish and evaluate for the purpose of 
decision the various elements in concrete situations. Thus is the 
prospective lawyer fitted for his task. He employs in the class room 
the same processes of thinking which he must use in the office and 
before the court. He forms legal judgments by a process of legal 
reasoning. 

II. Legal Reasoning 

The value of the case system of instruction can be better estimated 
after a consideration of the methods of legal reasoning. For the 
most part the methods of legal reasoning are the methods of all rea- 
soning. The lawyer deals with facts, as the layman deals with facts. 
He has regard for the judgments of legal tribunals upon analogous 
situations as the layman pays heed to the judgments of others to 
whom he looks for guidance. 

It is not essential to the discussion of legal reasoning to know with 
precision what for non-legal purposes constitutes a fact. In one of 
Birmingham's novels it is said that to a judge, a fact is no longer a 
fact, after a duly constituted court has found to the contrary. For 
the purpose of reaching a legal judgment by the appellate tribunal, 
the facts are those findings of the trial court which are disclosed by 
the record. But it is to be observed that in passing judgment on the 
situation disclosed by the record, many other facts or circumstances 
of a more general nature are important, though they were not in 
issue between the parties. For example, if the question before the 
court is whether an offer was accepted in due time, it is important to 
consider what are the existing means of communication. Due time in 
days of the stage-coach and the sailing-vessel is to be estimated by 
different tests than is due time in the days of wireless telegraphy. 
In criticizing a legal judgment, it is important to be familiar with 
contemporaneous tacit assumptions. 

The record from the court below not only fails to give all the facts 
which must be taken into account, but it may include a number of 
facts which may at once be dismissed from consideration, because not 
relevant or not important to the legal problem to be solved. Minds 
will differ as to what facts are material to the issue before the court. 
Facts which are significant for one purpose are not for another. For 
example, take the rule of law that a statute relating to cities is a 
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general and not a special statute if it apply to all cities of a class, 
though not to all cities in the state. Do seaside resorts constitute 
a class ? The question can not be answered except with reference to 
the particular legislation dealing with such cities. For the purpose 
of police regulation it may well be that the fact that such cities con- 
tain a small permanent population and have a large influx of tem- 
porary visitors in the summer entitles them to be regarded as a class 
distinct from other cities, whereas from the point of view of some 
measure relating to education they could not be thus set apart. The 
question of what constitutes a proper basis for classification can not 
be decided generally. It can not be decided in specific instances 
without a familiarity with many circumstances which may not at 
first glance appear material. 

No general formula can be given for comparing the facts of one 
case with those of another adduced as a precedent. Some of the facts 
of one case seem to be identical with some of the facts of another. 
But no fact is completely isolated. It must be judged in its relations 
to other facts in the same situation. Most of the facts selected for 
comparison are found to be different from each other. This differ- 
ence may be so great as to amount to direct and complete opposition. 
In other instances there may be some element common to both facts, 
so that they can not be regarded as completely opposed to each other. 
This distinction between mere difference on the one hand and opposi- 
tion on the other may be criticized as somewhat tenuous, but it is a 
distinction which must be taken into account. The question pre- 
sented by the distinction is doubtless one of degree ; but so are most 
questions. The greatest difficulty arises when the facts in different 
cases do not seem comparable with one another. But in some fashion 
the total situations must be compared. 

Legal reasoning embraces something more than the comparing of 
one case with another which is sought to be enthroned or dislodged 
as a precedent. After formulations of general principles have come 
to be regarded by the courts as established law, the lawyer must fit 
his case into some general principle. When there seem to be con- 
flicting general (?) principles, he must argue the merits of one 
against the other. Often there will be two formulations whose gen- 
eral terms do not disclose that the application of one would require a 
modification of the statement of the other. Take, for example, the 
rule that no state shall make any law impairing the obligation of 
contracts, and the rule that the legislature of a state has complete 
control over the dissolution of municipal corporations. These two 
rules do not appear at first glance to conflict with each other. But 
when a concrete situation is presented, some facts will seem to bring 
the case within one rule, and some within the other. The dissolution 
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of a municipal corporation may leave its creditors with their claims 
unpaid and their debtor non-existent. A choice must be made. And 
since in orthodox legal theory cases must be decided in accordance 
with general principles, the case at bar must be forced within one 
rule or within the other. But what of the elements which went into 
the discard? Were they really negligible because they wouldn't fit 
into the principles? Or must the ancient formulations be rejected 
and a new structure laboriously reared ? Or, perhaps, is it true that 
general propositions do not decide concrete cases? Some light 
appears from another utterance of Mr. Justice Holmes: "All rights 
tend to declare themselves absolute to their logical extreme. Yet 
all in fact are limited by the neighborhood of principles of policy 
which are other than those on which the particular right is founded, 
and which become strong enough to hold their own when a certain 
point is reached. . . . The boundary at which the conflicting interests 
balance can not be determined by any general formula in advance, 
but points along the line, or seeking to establish it, are fixed by deci- 
sions that this or that concrete case falls on the nearer or farther 
side. ... It constantly is necessary to reconcile and adjust different 
. . . principles, each of which would be entitled to possession of the 
disputed ground but for the presence of the others." 3 

After distinctions between the facts of different situations have 
been made, the distinctions must be evaluated. A study of prece- 
dents indicates what evaluations have been made. But all too seldom 
does it disclose how they have been made. This is the most baffling 
problem in legal reasoning. For the measuring-rod is seldom dis- 
closed. It may be doubted whether the one who estimates the differ- 
ences is himself aware of the standard he employs. The methods of 
mathematics are unavailing where the units are not of the same order. 
No two cases are on all-fours. Every case presents a novel situation. 
Suppose a precedent : five facts, A, B, C, D, and E; decree for the 
plaintiff. Another precedent: five facts, M (not A), N (not B), 
(not C), P (not D), and Q (not E) ; decree for the defendant. A 
new case arises for decision: five facts, A, B, C, D, and Q (not E). 
Within which precedent does the new case fall ? It may well be that 
though the facts of the third situation correspond with those of the 
first and conflict with those of the second in four out of five partic- 
ulars, that the one point of accord with the second may be so impor- 
tant that decree should be for the defendant rather than for the 
plaintiff. 

And here the crucial question: "Why so important?" Without 
doubt many judges have sought for some metaphysical test in order 
to construct an ideally consistent system of legal theory. But seldom 

» Hudson County Water Co. v. McCarter, 209 U. S. 349. 
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have they been uninfluenced by considerations of the way the rule 
selected would work out in practise. Indeed they have often em- 
ployed their fictions and abstractions to attain the end chosen from 
practical considerations. In nearly every decision it is possible to 
discover the application of some standard of public policy or of fair 
dealing between man and man. Will the declaration of the rule on 
which the decree is based tend to promote good economic and social 
conditions? The question concerns not only the application of the 
decree to the case under adjudication, but the application of similar 
decrees in analogous cases. But the finding of the measuring-rod is 
not yet attained. There appears the possibility of an infinite regres- 
sion. We must ask how the court decides what economic or social 
conditions are good, how it decides what tends to promote such con- 
ditions. Well may Mr. Justice Holmes say: "The decision will 
depend on a judgment or intuition more subtle than any articulate 
major premise." Those to whom has been revealed the secret of the 
mental processes of the judges know that often the decision is first 
agreed upon and the reasons discovered afterwards. 

But these intuitions, if intuitions they be, are trained intuitions. 
Their application is safeguarded by subsequent reasoning. Account 
is taken of many intuitions revealed by the decisions of others and 
so far as possible of the considerations by which the intuitions are 
influenced or controlled. 

Such are the more important steps in the process of legal reason- 
ing. The lawyer trained by the case method has acquired by actual 
practise a skill in his intellectual art which equips him for the work 
he has to do far better than could any method of instruction which 
lays chief emphasis upon inculcating a knowledge of general prin- 
ciples. He may stumble when called upon to give a definition. But 
no client asks him for a definition. He has learned what elements 
to consider in solving a concrete problem, and how the various ele- 
ments are to be judged. He has learned to formulate a rule from 
concrete instances. He has learned how to know whether a given 
state of facts comes within that rule. He knows how the rules came 
to be formulated; that they arise from a similarity of decision in 
analogous cases; that the decision in each case is based upon some 
judgment as to what should be done with the situation dis- 
closed in that case. So he knows that if general facts or theories 
tacitly assumed in that case no longer exist or obtain, a case which 
seems to be on all-fours with the earlier case as it was stated 
really involves a new and different state of facts. He can thus not 
only distinguish his case from another which may appear to afford a 
precedent, but he is aware that the formulated rule based on the 
earlier decisions has, if stated to-day in the same general terms, a 
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new and different meaning. It is therefore not a rule to apply 
when the facts which gave it form exist no longer. It expressed 
men's judgment upon a situation which is no more. It is a struc- 
ture which should fall now that its foundations are gone. The law 
of gravitation can with profit be invoked. The structures of men's 
minds have a pernicious habit of self-support after their only legiti- 
mate foundations have vanished. 

III. The Value of the Case Method to the Study of Ethics 

So much for the methods of legal reasoning and the system of case 
instruction. It must be apparent that the judgment which one may 
make as to his own action or the action of another in any situation 
which may be regarded as presenting a problem of morals is to be 
reached by methods substantially similar to those employed in reach- 
ing legal judgments. It would seem to follow that if training by 
the case method is beneficial to one who must make a legal judgment, 
so must it aid one to face and solve a problem of morals. And from 
the point of view of training, it matters little if many of the cases 
selected for study involve questions which philosophers have not 
agreed to regard as ethical. 

The foregoing analysis has missed its mark if it has not disclosed 
many analogies between legal situations and those which are ethical. 
Every case calling for the exercise of a moral judgment is in some 
respects unlike every case which has preceded. And the differences 
must be discovered and evaluated in order to know whether an earlier 
case furnishes a precedent in point, to know whether the rules for- 
mulated from a multitude of prior instances are properly applicable, 
or whether, like some rules of law, they are mere structures in the 
air with no substantial foundation. And in this evaluation of dif- 
ferences, the standard in some vague and ill-defined way must be how 
the action based upon the judgment will result, whether it will make 
for those qualities of personal character and for those social condi- 
tions which are to be deemed good. 

A possible difference is here to be noted between ethical and legal 
judgments as to the test of goodness. The court must consider how 
a rule formulated on the basis of a particular judgment will work 
if applied generally. For the binding force of precedent is ineradic- 
ably interwoven into the legal system. But there may possibly be 
moral situations where each individual may be his own supreme 
court with power to decide each case on its own merits alone. He 
need ask only how this particular action will result. "Where the 
situation is entirely unique, he need not think in terms of general 
rules. He need not fear the establishment of precedents that will 
present themselves later to bind and hamper. But if his action 
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affect his fellows, he can not expect society to take the same point of 
view. Society will tell him that it can not view his act as an isolated 
act. It will talk to him of the force of example, and inform him that 
it can not permit to a man of intellect and self-control what it would 
be dangerous to allow to the weak and undiscerning. For those who 
are feeble may assume that they are strong and so imitate their 
betters to the harm of the social body. 

In passing moral judgments as well as in the case of legal judg- 
ments, one does well to know all the facts which may possibly be 
material and to view them in the light of the particular issue which 
is presented. The moralist as well as the lawyer needs some criterion 
in determining what for his purpose constitutes a fact. His several 
facts will not be found in isolation. Facts in different situations 
which seem to be identical will on more careful analysis be found 
otherwise. Many facts will prove little susceptible to comparison. 
The one who must pass judgment on an actual rather than on a hy- 
pothetical moral situation must combine the functions of trial court 
and appellate tribunal. He has no record duly certified from a court 
below to relieve him of responsibility for what will often prove the 
most difficult part of his task. 

A word remains to be said as to the reasons advanced by Professor 
Cox for the adoption of the case method in the study of ethics. He 
looks to the possibility of arriving through this means of study 
"at an objective ethics whose authority over all men would be 
equal and imperative." He refers to the respect paid by "all in- 
telligent and instructed adults to the laws of the physical sciences" 
and adds: "If there should be found, upon investigation, laws as abso- 
lute for man's successful continuance in society as there are now for 
his successful resistance to the forces of nature, exhortation of every 
sort would give place to instruction. ... If there be an objective 
morality which no intelligent man can disregard, its value will be 
incalculable. We shall know what to teach at least. ' ' His hopes for 
the outcome of the quest may be surmised from the assertion that 
with the fundamental likenesses in different systems of ethics "the 
natural, inference would be that there is an ethics which could be 
generalized from them, giving us a rule of conduct binding, not from 
without, but in the very nature of conduct itself." His faith in the 
possibility of discovering such absolute laws in the realm of morals 
seems unshaken by his later conclusion that "no universal law has 
been found except that each organism or organization applauds its 
upholder and condemns its threatener." 

Suppose that some such "universal law" is "found," and many 
others likewise. What profit have we ? Will this make men moral ? 
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"Will it aid them greatly in ascertaining in concrete situations what 
upholds and what threatens the social organization? It does not 
make men ethical merely to know a formulation, however well 
founded it be. No formulation works automatically. None can 
be applied mechanically. This, Professor Cox seems to recognize, 
in part, in his statement that ' ' the only ought is the intelligent recog- 
nition of the place of all interests and prudent adaptation to them. ' ' 
But no stress is laid upon the value of the case method for training 
in this power of intelligent recognition and prudent adaptation. A 
wise and discriminating formulation (term it, if you will, a "general 
principle") is one of the elements which may be of service in reach- 
ing an intelligent recognition of conflicting interests. But it is only 
one element out of many which must be considered. To fix attention 
on one element to the neglect of the others may blind rather than 
clarify the moral vision. 

Objection may be urged also against the attitude of Professor 
Cox towards the value of the possible discovery from the case sys- 
tem that there is no "universal basis for ethical teaching." "If 
there be no such objective morality," he says, "then it will be wise 
for men to choose their standards according to temperament and 
tradition. They will know frankly where they stand, where other 
men stand, and what may be done in the premises." And on this 
point he says nothing more! Hearty accord may be given to the 
statement that the conclusion whether an objective morality exists 
or not can be reached "only through a scientific study of actual 
human conduct" and never "through a theoretic ethics based upon 
a metaphysical system." But are we forced to conclude that the 
intellect, if it fail to discover an "objective morality," must retire 
and leave to "temperament" the task of making moral judgments? 
It can not be too strongly stressed that the aim of ethical teaching is 
to make men competent to differentiate and evaluate the various 
elements of the concrete situations upon which an ethical judgment 
must be passed. This is the principal criterion by which any 
method of study or instruction must be valued. Of secondary im- 
portance is the question whether it will enable us to discover general 
laws or to know that none exist. 

That the application of the case system to the teaching of ethics 
has possibilities of incalculable service in training the capacity to 
form moral judgments seems beyond dispute. This alone justifies 
extensive experiment. Those who hope that it may result in giving 
us simpler and more definite canons of conduct may be sadly disil- 
lusioned. In the study of law it has not led students to believe that 
what is commonly termed "the law" is a clear and simple objective 
entity or that there are rules of law which may after wise selection 
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be mechanically applied to the solution of concrete problems, as a 
lever may be pulled to start a machine which then does its work 
without requiring further human guidance. Nor does this conclu- 
sion drive us to "temperament and tradition" searching for a 
"standard." 

Needless confusion might be avoided if we would cease to press 
the possible analogy between the activities of nature and the decis- 
ions of men. Study of law by the case method does not incline one 
to liken the volitional judgments of the agents of society to the 
phenomena of the physical realm. Both furnish material from 
which men may generalize, and so make or discover what are called 
laws. But until the apple falls in one direction in Kansas and in 
the opposite direction in Nebraska, the parallel between the decrees 
of men and the observed uniformities of nature will be incomplete. 

But there is a scientific method for law as well as for physics. 
The merits of the case system have been amply established by long 
service. So much is common to the nature of legal and of ethical 
judgments that the method which has proven valuable for the study 
of law may safely be applied to ethics. By this contribution of a 
scientific method to the study of ethics, the lawyer may render a 
signal and possibly unexpected service to the moralist who has often 
chosen so lightly to look to him for bad example rather than for 
precept. 

Thomas Reed Powell. 

Columbia University. 



A NEO-REALISTIC THEORY OF ANALYSIS 

IT is perhaps dangerous to criticize the "new realism"; you are 
likely to be overwhelmed by a score of six to one. But though 
a sympathizer with the aims of the movement, I should like to play 
the part of "devil's advocate" for the moment. I have recently been 
interested to discover what may be the nature of analysis. But when 
I turned expectantly to Professor Spaulding's article on the subject, 1 
I met with some disappointment. 

M. Bergson bears the brunt of the attack in the article in ques- 
tion ; an attack so interspersed with symbols that it has overawed sev- 
eral of the reviewers. Moreover, any criticism of the paper would 
not be a criticism of Professor Spaulding alone. When the realists 
give battle to the idealists on the field of logic, they remind me of an 
argument I once overheard between two youngsters of the age of 
four. One said to the other: "I can lick you." The other squared 

""The New Eealism." Pages 153-247. 



